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Srieh, San MR ne RE ey Bee: RPA 
Gentlemen: nS | 

The Copyright Office has received your application for regie- 

tration of “Catholic and Patriot", a letter from Governor Alfred E. 

Smith, to be published in The Atlentic Monthly. You make affidavit 


thet publication took place on the eighth of April and you file two 
proof copies of the letter. 


It is a serious question whether the Copyright Office is em- 
powered by law to accept proof copies as the deposit required for 
registration of a book. It is, moreover, a question from the stand- 
point of the copyright owner whether such a deposit is advisable. You 
have presumably set up a claim of publication for this letter with 
the copyright notice by such action as has been taken by you on the 
eighth of April, Would it not be preferable to stand on this ection 
as setting up the claim of copyright and make registration only after 
the publicetion of the regular edition of The Atlantic Monthly con- 
taining the letter? The filing of your application and the proof 
copies will, of course, be a matter of record here in accordance with 
this correspondence, but we hesitate to make the actual registration 
requested, at least. until we have been informed that you have fully 
considered all the aspects of the case. 


No remittance was sent with this application to cover the regis- 
tration fee. The sum which is held to your credit in the Copyright 
Office was deposited by you expressly for the purpose of making regis- 
trations of the periodical and we should have your authorization to 
draw upon it for the registration here in question, if you decide to 
make it, 


Enclosures very’ uly yours, P 
Form A»5 _— Ns SF ae 
—— J als iL KA. fr SY Fe y 
aes UW 


Register of Copyrights? 


The Atlantic Monthly Company,. (/ 
8 Arlington Street, 
Boston, Mass, 


P.S. You will of course be aware that the law provides for 
seperate registration of a contribution to a periodical on deposit of 
one copy of the periodical and if you feel that such registration would 
meet your needs you may file an application on Form A-5 enclosed wi. th 
one copy of the issue of the Atlantic containing Governor Alfred Ee 
Smith's letter. 


IN REPLY QUOTE FILE ° 


April 13, 1927. 





Gentlemen: 


The Copyright Office has recoived your application for regis- 
tration of "Catholic and Patriot", a letter from Governor Alfred E. 
Smith, to be published in The Atlantic Monthly. You make affidavit 
that publication took place on the eighth of April and you file two 
proof copies of the letter, 


Tt is a serious question whether the Copyright Office is om- - 
powered by law to accept proof copies as the deposit required for 
registration of a book, It is, moreover, a question from the stend- 
point of the copyright owner whether such a deposit is advisable. You 
have presumably set up a claim of publication for this. letter with 
the copyright notice by such action as has been taken by you on the 
eighth of April. Would it not be preferable to stand on this action 
as setting up the claim of copyright and make registration only after 
the publication of the regular edition of The Atlentic Monthly con- 
taining the letter? The filing of your application and the proof 
copies will, of course, be a matter of record here in. accordance with 
this correspondence, but we hesitate to mke the actual registration 
requested, at least until we have been informed that you have fully 

- considered all the aspects o? the case, 


No remittance was sent with this application to cover the regis- 
tration fee. The sum which is held to your credit in the Copyright 
Office was deposited by you expressly for the purpose of making regis- 
trations of the periodical and we should have your authorization to 
draw upon it for the registration here in question, if you decide to 
make it, 


Enclosures 


Ve trul ours 
Form A@o5 Ly a : 


Register of Copyrights. 
The Atlantic Monthly Compeny, 
8 Arlington Street, 
Boston, Wass, 


PeSe You will of course be aware that the lew provides for 
separate rogistration of a contribution to a periodical on deposit of 
one copy of the periodical and if you feel that such registration would 
meet your needs you may file an application on Form Ae5 enclosed with 
one copy of the issue of the Atlantic containing Governor Alfred E. 
Smith's lettor. i 
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“April 13, 1927. 


= “The Copyright Office hae recoived your application for regis- 
_ tration of "Catholic and Patriot", a letter from Governor Alfred 5. 
Smith, to be published in The Atlantic Monthly. You make affidavit 


that publication took place on the eighth of April and you file two 
proof copies of the letter. | ‘ 


. Tt is a serious question whether the Copyright Office is om- 
powered by law to accept proof copies as the deposit required for 
registration of a book. It is, moreover, a question from the stend- 
‘point of the copyright owner whether such a deposit is advisable. You 
have presumably set up a claim of publication for this letter with 
the copyright notice by such action as has been taken by you on the 
eighth of April, Would it not be preferable to stand on this action 
as setting up the claim of copyright and make registration only after 
the publication of the regular edition of The Atlantic Monthly con- 
taining the letter? The filing of your application and the proof 
copies will, of course, be a matter of record here in accordance with 
this correspondence, but we hesitate to mke the actual registration 
requested, at least until we have been informed that you have fully 
considered all the aspects o7 the case. , 


No remittance was sent with this application to cover the regis- | 
tration fee. The sum which is held to your credit in the Copyright 
Office was deposited by you expressly for the purpose of making regis- 
trations of the periodical and we should have your authorization to 


draw upon it for the registration here in question, if you decide to 
make it. 


Enclosures 


Very truly yours, 
Form A#5 


Register of Copyrights. 
The Atlantic Monthly Compeny, 
8 Arlington Street, 
Boston, Mass. 


PeSe You will of course be aware that the law yak CLEP ED y 
separate registration of a contribution to a periodical on deposit of 
one copy of the periodical and if you feel thet such registration would 
meet your needs you may file an application on Form Ae5 enclosed with 
one copy of the issue of the Atlantic containing Governor Alfred 5. 
Smith's lettor. 
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> Gentlemen: 
-—s The ~ Copyright Office has received your application for regis- 
_ tration of “Catholic and Patriot", a letter from Governor Alfred &. 
_ Smith, to be published in The Atlentic Monthly. You make affidavit 
thet publication took place on the eighth of April and you file two 
Brook copies of the letter. 
__ t is a serious questica whether the Copyright Office is em- 
_ powered by law to accept proof copies as the deposit required for - 
‘Yegistration of a book. It is, moreover, a question from the stand- 
point of the copyright owner whether such a deposit is advisable. You 
have presumably set up a claim of publication for this letter with 
‘the copyright notice by such action as has been taken by you on the 
eighth of April. Would it not be preferable to stand om this ection 
@s setting up the claim of copyright and make registration only after. 
the publication of the regular edition of The Atlantic Monthly con- 
“taining the letter? ‘The filing of your application and the proof 
copies will, of course, be a matter of record here in accordance with 
_ this correspondence, but we hesitdte to mke the actual registration _ 
requested, at least. until we have been informed that you have fully 


| aio uel considered all the aspects of the case. 


No remittance was sent with this application to cover the regis- 
tration fee. The sum which is held to your credit in the Copyright 
Office was deposited by you expressly for the purpose of making regis- 
trations of the periodical and we should have your authorization to 
draw upon it for Ke registration here in question, if you decide to 


make it * : 


spe ae } Very’ fruly rare, 
ee a > oes Wordle. 
| Register of Copyrighted — 


The Atlentic Monthly Company,. 
8 Arlington Street, 
Boston, Mass, 


P.S. You will of course be aware that the law provides for 
Separate registration of a contribution to a periodical on deposit of 
one copy of the ‘periodical and if you feel that such registration would 
meet your needs you may file an application on Form Aw5 enclosed with 
one copy of the issue of the Atlantic containing Governor Alfred E. 


Smith's letter. 
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- toe as ~ et ~~ LIBRARY oF ConcRESS NO. 
Seen es COBY RIGHT OFFice, lag 
pei RGD=ECV ss | WASHINGTON: April 16, 1927 
“Gentlemen? 


_ Your letter of April 15 with money order enclosed has been 
received and I note what you say about sending a copy of the Atlantic 
with an application for registration of Governor Smith's letter as 
a contribution. he 2 Cane 


It was not our intention to force upon you a decision in this 
matter as to the method of registration but only to point out the 
question which might be raised as to the filing of proof copies end 
the statement of a date of publication (April 8) some days in adv , 
of the actual appearance of the magazine. It is still a’matter for 
you to decide and if there are special circumstances in this case. - 
which make you feel there is a danger in delaying the registration 
then we should not want to take the responsibility for refusing the 
entry on the proof copies and the application filed with them. It 
is not that the Office "objects" to. any application filed, but that 
the requirement of the law as to publication seems inconsistent with 
the filing of the advance proof copies and the statement of @ date 
of publication anterior ta the date when the letter will come out . 
in the Atlentic. Evidently when the law refers to the "date of 





publication" it has ite normal meaning + that of the date when the \ 
material is distributed to the public in the ordinary course of | 
business and any attempt to establish a date which deviates from Sad 


the normal date must involve some risk. Ine matter so important ; or 
as this we did not feel that we should make the registration without — te 
giving you an opportunity to consider it carefully. Since your let= 

ter seems to imply that you believe it is only a matter of comply- 

ing with our regulations I think I will ask you to again state 

specificially whether you wish us to make the registration on the 

copies originally filed or whether you prefer to have it made on 

a copy of the Atlantic and give the date when the magazine is sent 


out as the date of publications 


Mr. Denning telephoned today to the Office inquiring about 
this matter and the reason for the action was carefully explained 
to him and he was told that the date of the actual iesuing of the 
certificate wae not of prime importance as the date of publication 
and the date of deposit of the copies would be recorded to agree 
with the facts and these facts are settled by your action and 


not by ourse 


a 


Respectfully, 


ee Ae 


(Ze DAC, - Cee | Fry Pa 
Register of Copyrights 


The Atlantic Monthly, 
8 Arlington Street, 
Boston 17, Masse 








Upon revoipt of your telegren tondey 14 Anstructed registre= 





“eon to be made upon the ‘copies deposited on april u and the ap- 
: plication received on the same date, the date of. ,mbltostion of 


the article being April 8. The certificate is inclosed herewith. 


et ee) 


Ineclosure: 
Ctf. A~967995. 





The Atlantic Monthly Company, . 
8 Arlington Street, f 
Boston, Mas s. 
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Br occupation. 
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Cat, 64; Senior Attorney, 
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e and what havé been 
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PTopyright Office in 1907 and have served there 
ince with the exception of five years, from 1918 to 1923 

when I was engaged in the practice of law. Soon after I came to 
the Office I was assigned to duty as personal stenographer to the 
Register of Copyrights at that time Mr. Thorvald Solberg. From 
1913 I became legal assistant to the Register, giving special 
attention to legal questions of more than ordinary difficulty 
arising in connection with epplications for copyright registration. 
I continued to handle matters of this kind under the immediate super-— 
vision of the Register of Copyrights down to 1930, when Mr. Solberg 
retired from that office, and for some time afterward, and since 
that time my duties have been of the same general character. 


Please state if you know what has been the practice of the Copyright 
Office throughout your period of service in reference to attempted 
deposits for copyright registration of proof material. 


I em guite familiar with the practice in this matter, as it was 

for a long time a part of my duties to decide under the supervision 
of the Register of Copyrights what should be the final action in 
relation to applications presenting doubtful questions. The practice 
hes been not to accept proof copies as deposits for registration. 


What do you mean by proof copies? 


By proof copies I understand copies which represent a preliminary 
stage in the preparation of material for distribution to the public. 
Such copies are incorrect and incomplete because they are intended 

to be marked for the correction of errors and other changes required 
to perfect them for publication and circulation. They are printed 

on one side of the paper only and usually on paver of inferior grade, 
any odd paper stock in the printing office being used for this purpose. 
Proof usually presents a poor appearance by reason of imperfect 
typography, the letters will ‘be punched through so as to show through 
on the wrong side of the sheet and there are frequently printer's 
errors which have to be corrected. The copies are often smeared with 
ink marks, and are generally of poor appearaice. The copy of 

"In Old Chicago" here is an example of proof. 


Are you familiar with the proceedings in the Copyright Office in 
1927 alge. and leading HD. to the registration of an article 
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Q. 





State your name, age, residence and present occupation. 


A. Richard C. DeWolf, Mohican Hills, Maryland; 64; Senior Attorney, 


Copyright Office. 
eile 


Q- How long have you been in the Copyright Office and Foe aN been 
your duties there? 


A. I first came to the Copyright Office in 1907 and have served there 
ever since with the exception of five years, from 1918 to 1923 
when I was engaged in the practice of law. Soon after I came to 
the Office I was assigned to duty as personal stenographer to the 
Register of Copyrights at that time Mr. Thorvald Solberg. From 
1913 I became legal assistant to the Register, giving special 
attention to legal questions of more than ordinary difficulty 
arising in connection with applications for copyright registration. 
I continued to handle matters of this kind under the immediate super-— 
vision of the Register of Copyrights down to 1930, when Mr. Solberg 
retired from that office, and for some time afterward, and since 
thet time my duties have been of the same general character. 


3 Q. Please state if you know what has been the practice of the Copyright 
Office throughout your period of service in reference to attempted 
deposits for copyright registration of proof material. 


A. I em quite familiar with the practice in this matter, as it was 
for a long time a part of my duties to decide under the supervision 
of the Register of Copyrights what should be the final action in 
relation to applications presenting doubtful questions. The practice 
has been not to accept proof copies as deposits for registration. 


4.Q. What do you mean by proof copies? 


A. By proof copies I understand copies which represent a preliminary 
stage in the preparation of material for distribution to the public. 
Such copies are incorrect and incomplete because they are intended 
to be marked for the correction of errors and other chenges required 
to perfect them for publication and circulation. They are printed 
on one side of the paper only and usually on paver of inferior grade, 
any odd paper stock in the printing office being used for this purpose, 
Proof usually presents a poor appearance by reason of imperfect 
typography, the letters will ‘be punched through so as to show through 
on the wrong side of the sheet and there are frequently printer's 
errors which have to be corrected. The copies are often smeared with 
ink marks, and are generally of poor appearance. The copy of 
"In Old Chicago" here is an example of proof. 


5 Q. Are you familiar with the proceedings in the Copyright Office in 
1927 are and leading up to the registration of an article 
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published in the Atlantic Monthly entitled "Catholic and Patriot" 
by Governor Smith of New York? 


A. Yes I an. 


6 Q. State what happened in that case. 


A. Some time in April, 1927, there was received in the Copyright Office 


an application for copyright registration of this article, accom- 
panied by two Copies of page proof. I have here a letter dated 
April 13 Signed by Thorvald Solberg, Register of Copyrights, in 
relation to this applicetion. Here it is. (Letter offered in 
evidence at this point.) This letter es I recollect, and as was 
indicated by my initials at the top, was dictated by me for the 
Register of Copyrights. The letter states that it is a serious 
question whether the Copyright Office is empowered by law to accept 
proof copies, and suggests that as the article is evidently intended 
4 for publication in the Atlantic Monthly the method of registration 


—~ prescribed by law will be to file a copy of the magazine when pub- 
( va lished containing the contribution, with an application on form 
if A-5 provided for applying for registration of contributions to 
De re periodicals. 
Wer 7 Q. What happened after that in relation to this case? 
om 


A. The applicant, the Atlantic Monthly Company, replied to the letter 
to which I have just referred, and stated that they would file a 


copy of the magazine when it appeared, with the requested application 
on form A-5. 


Aine = 
3 Q. Was this done? Ean pleS. ZE. ee TE CA 
Ah. Not that I know of./A short time afterward a telegram was received 


Kea from the Atlantic Monthly Company, or its attorney, demanding that 
pot? Lees registration be made on the proof copies filed. Meantime it came 


to the attention of the Copyright Office that the article "Catholic 
end Patriot" had been published without the consent of the claimants 
of copyright in two daily papers, and the Atlantic Monthly Company 
hed indicated its intention to prosecute these papers for infringe- 
ment. It is my impression that this fact may have had something 

to do with the decision of the Office to make the registration 

upon the proof copies, which was done. 
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A. Yes, I know of some cases, but the action was taken only under 


; pam protest, so to speak, by the Office. In other words, the practice 
/ ae il vhich I have already referred to was always followed by writing to 
: the applicant at the outset and calling attention to the requirement 


of the law for copies of the best edition after publication, and 
stating that proof copies did not meet this requirement. Further, 
in the case of a contribution to a periodical, it was the uniform 









practice of the Office to advise the applicant that the law reauired 
the filing of copies after publication, with an application for a 
registration of the contribution. In a great majority of cases i 

is my belief and recollection that these requirements of the law 
were complied with by the applicant after they had been called to 
their attention, although precise statistics as to the matter do 
not exist. 
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al 12-2-39 


HAH: jlo (Ctactie Merrill ee) 


Fe: Mandamus in 20th Century-Fox Case 


I feel sure that the Petitioner will use the Atlantic Monthly 
ease Ss nis trump card, and in anticipation thereof I have given 
that case the acid test, and anve reached the conclusion that it 
is for us rather than avsinst us, considering the attendant circum 
stances. (Case reported in 27 Fed. 2d 556; (. 0. Bulletin 25, >. 55.) 


In the first place, it seems evident from the court's ow pre- 
liminary statement, that the Atlantic never had the right to secure 
copyright for Gov. Smith?s article ("Catholic anc Patriot"). The 
court explains that Smith took no part in the arrangements for its 
publication, but left the entire matter to Mrs. ioscowits. It wos 
realised, said the court, thet tuls “wes not merely a magazine article, 
but political nens of the most important character, for which the 
widest possible cublicity was desirable." Under the circumstances, 

herefore, Mrs. Moscowitz agreed that the Atlantic should have the 
initial publication, "but she carefully stipulatea tast concurrent 
therewith the reply should be given to the entire press of the country 
with full rights to republisn it, with or without giving credit to 
the magazine—-a stipulation which was fully accepted sand agreed to 
by those representing the plaintiff." The queetion of copyright was 
not broached, snd indeed was inconsistant with the stipulations, The 
z Atlantic vss given merely a license to. publish in its ferthcoming Aa 
appear in the press 


issue, but simultancously the article was to 2 
azine." In other 


— . sows ot 
Sear RTO TON 


SSS fn 2 eae 

generally "with ov nithout civine credit to the 
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words, it was to be deemed public property as soon as it was released. 















Anticipating possible pilfering, the Atlantic took things into 
its own hand, end without regard to the stipulations or authority 
from Mrs. Moscowitz, conceived the {des of runnins off a fer loose 
sheets from the selley proofs and going through the formalities of 
securing a copyright, that 1s, the sole right to print and publish 
for « term of 28 years. This they did wholly “on their own hook," 
by the device of "selling" one of these proof copies to the Trensurer 
of the Company for.ten cents, allegedly "outright" but opviously on 
the underctaading that the Treasurer would closely ;uarc it unto 
himself and keep it from the publicuntiltt-apsreared tn the magazine, 
If this was a publication, 1t clearly wag of the character desigaated™ 
K --—~\ by the courts ea # limited or restricted.publicatioa, end not such as 
4 goatemplated by the copyright law. The very cases cited by the Judge _ 
soe bear this out, and by no means "support" the judge's view. In each 
CoA of the few cases where it has been held that a single sale constituted 





publication, the sale was made to ao dealer whoge business Lt was to 
resell to the public. ~ " 


Two copies of these proof sheets were sent to the Copyright Office 
and received on April 11, 1927. Objection was at once raised by the 
Office «8 to the character of the deposit, and suggestion made taat e 

1 copy of the magezine issue be deposited upon publication, with agplication 


for registration as © contribution thereto (Form A-5 being sent for this 
he proofs vere puged according to their place in the forth- 


ph Ee of the magazine (viz. pp. 721 to 728). 


HAH: jlp 
12-5-39 -2- 


This was acquiesced in by the Company's officials at firat, but 
subsequently a telegram was received from the attornays of the company 
requesting registration to be made on the proof sheets deposited. The 
Register did so, but contrary to his own judgment as shown by the pre- 
vious corregpondence, and hence his «ction in that ease cannot be ac- 


cepted as a rule of fuidanee in the present instance, and certainly 
not os Mrpractice of the Office. 





When the article was published, copies of the magazinc were de- 

x posited for registration, ond this fact mas set up by an amendaent. to 
the + But the court found that, under the agreement, the plaintiff'e 
exclusive property in the article terminated on ite publication in the 
magazine and the newspapers; but it did find thet the plaintiff had 
Secured a velid copyright in the article in proof sheet form, on the 
ground that it had been published by the formality of sale to the Trea- 
Surer of the Company and the deposit of tro copies thereof in the Cony— 
right Office, citing Section 54 to the effect that "the copies filed 

with the Register are by statute open to the public." 


‘~~ 


= matter of fact, these proof copies were not "the first suthor-— 
ized edition," nor were "copies placed on sale, sold or publicly distri- 
buted" es provided in Section 62. They were not "offered to the public,*® 
eK which is the essential factor to constitute publication according to 
the well-knorm case of Werckmeister v. American Lithograph Co., 124 Fed. 
R. 321, cited by the court. hile thst court implied that the ssle of 
& single copy would be sufficient, it plainly meant that it shoulé not 
stop there but that copies should be likewise avniletle to others rho 
might want to purchase them. The sale must be a public sale, and not 


K | merely 6 private one ofa single copy with strings attached. A 





But whether or not the sale of the proof sheets to the Treasurer ‘ 
constituted publication sufficient for the purpose in vier, it does not . 
follow that the Copyright Office is obliged under the lar to accept such 
copies for registration, and thereby become a party to « subterfuge for 
ignoring the plain torms of the law for a purely private purpose, end 
especially when there was available ample protaction under the common 
law for the author's unpublished manuscript. If evasive methods of this 
kind sre to prevail, it would open the way to an easy and inexpensive 
method of evading the lew and depriving the Library of the copies which 
Congress intended it was to receive under the Capyright Act for the 
purpose of building up its collections. 


The court seemed to attach much importance to the deposit of auch 
copies in the Copyright Office in connection with the "sale" of the 
copy to the Treasurer. As a matter of fact, the proofs deposited in thia 
| case never left tne files of the Copyright Office, but were carefully 
| guarded becsuse of the special circumstances of the case, and the only 
copies sent up to the Library were the issues of the magagine in which 
the article appeared. That the publication must take place outside of 
the Copyright Office is plainly set forth in Section 12 of the law, whieh 
| says that "efter copyright has been secured by publication of the work 
with the notice etc....ttere shall be promptly deposited etc.” which 


negatives the proposition that the deposit hie anything to do with publi- 
C1!) ier 
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the language was not changed so as to be technically accurate in 
reference to the new subjects of copyright. But the sense and purpose 
of the law was not changed by this lack of verbal accuracy." American 


Tobacco Co. ve Werckmeister, 207 U.S. 284). 


Nor does it appear to have been changed in this respect in the 
present law, and hence we may conclude that the original work of art 
may be published in the statutory sense by exhibition in a public 
place, and the only safe way to protect it is to put the copyright 
notice ‘thereon if exhibited in the United States, and deposit an 
identifying photograph with a claim of copyright for registration. 


On the other hand, it ie well established law that the exhibi- 
tion or restricted non-comercial distribution of a motion picture 
is not a publication thereon in the statutory sense (Patterson v. 
Century Productions, Inc., C.C.A., 35 USPQ 471); nor the public per- — 
formance of a drama (Ferris v. Frohman, 223 U. S. 424), or of a musical 
composition (McCarthy v. White, 259 Fed. Rep. 364); nor the oral 
delivery of a lecture or address (Nutt v. National Institute, C.C.A., 
31 Fed. 2d 236), whether such performance or delivery is by means of 
phonograph records or otherwise. 


In the-Cardinal Film case (supra) the court held that the deposit 
in the Copyright Office of two copies of the film was in itself suf- 
ficient to constitute a publication, presumably because such deposits 
are open to public inspection (Sec. 58). But it is certainly not a 
general publication within the meaning of Sec. 62 for works reproduced 
in copies for the purpose of sale or distribution to the public. As 
a matter of fact, all copies of films and of many other kinds of works 
are not retained in the Copyright Office or the Library, but are re- 
turned to the owner immediately upon registration, and hence do not 
become evailable to the public as deposits, The court here followed 
an earlier ruling to the same effect, by Judge Learned Hand, in 
Stern v. Remick (175 Fed. Rept. 282), but in a subsequent case 
(itten thal _v. Ber 29} Fed. R. 714) Judge Hand remarked that 
"Stern v,. hemick was rightly decided because there had been a sale, 
but I mst om that what I said there of publication (i.e., by de- 
posit) seems to me now open to doubt." And well it might, for Sec. 
12 seems clearly to contemplate that the publication shall take place 
outside of the Copyright Office, via., "That after copyright has been 
secured by publication of the work with the notice of copyright ... 
there s be deposited in the Copyright Office," etc. And 
Sec. 10 expressly requires compliance with these provisions as a con 
dition precedent to registration and issuance of tho certificate. 
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In Atlantic Monthly Co. v. Post Pub. Co. (D.C. Mass., 27 Fed. 2d 556), 
we find a similar ruling based on Stern v. Remick, It had to do with an 
article by Alfred Smith written expressly for publication in the magazine. 
But as soon as it could be put into type, three copies were made from the 
galley proofs, and two page proof copies, paged according to their place in 
he forthcoming issue of the magazine (vise, ppe 721 to 728), were sent to 
the Copyright Office (and accepted under protest by that Office), and the third 
copy was sold allegedly "outright" for ten cents to the Treasurer of the 
Atlantic Monthly Company, but to the interests of the company." This wag 
held sufficient to constitute publication under the Act, the date being 
given as April 8, 1927, some time before the article finally appeared in 
the magazine, 


With all due deference, I think the plaintiff should have been 
relegated to its remedy at common law, because the infringement took place 
before the. article actually appeared in the magazine. Unquestionably the 
article was designed to reach the public in the form of a contribution, 
and in such case Section 12 calls for the deposit of "one copy of the is— 
wue or issues containing such contribution." It came within the class 
of works mentioned in Section 62, "of which copies are reproduced for sale 
or distribution," and therefore the date of publication would be the date 
"when copies of the first authorized edition were placed on sale, sold, or 
publicly distributed," which of course would correspond with the subsequent 
date when the magazine issueccontaining the contribution was offered to the 


general public. 


There may of course be a limited or restricted publication short of 
dedication to the public, but the courts make a clear distinction between this 
and a general publication as contemplated by the statutes (Werckmeister v. Am. _ 
Litho. Cos, 134 Fed. R. 3213 Marx v. United States, 37 USPQ 380). How the 
copy sold to the treasurer? of the company in the instant case could have 
been more imparatively restricted as to his permissive use of it is difficult 


to sees | 
all decided under the old law, 
If you will examine the cases cited in the opinion,/you will seo that 
even under the old law, stress was always laid upon the sale or offering to 
the publid as the important factor in publication (e.g., Falk v. Gast, C.C.A. 
2d, 54 Fed, R. 890: "The statutes refer to a published edition, which is an 


edition offered to the public by sale or circulation"). 


It will be seen that this question is of special Lote hse aytehr 
int of view. If proof copies are to be dee 
garded from an administrative po: ew pr p 2 Page 


le for deposit in the case of an article primar 
Pte Aste throug the medium of a periodical, thoy mot se be acceptable 


in the case of any book or other literary work. An over=zealous publisher 
could send in galley proofs of his most important books and request registra- 
tion on the ground that copies in that form had been sold to one of his 
employees; which would obviously defeat the purpose and intent of Congress to 
enrich its Library, through the operation of the Copyright Act, with copies — 
of every work claiming copyright in the form in which the work is enjoyed by ~~ 
the public at large, in other words, copies of "the best edition then pub- 
oo . - fi nee : We ‘ Wate oe ea 
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RVI, 


September 20, 1939 


The Atlantic Monthly Company, 
8 Arlington Street, 
Boston, Massachusetts, 


Re: 20th Century-Fox Film Corps © 
v. Register of Copyrights, 
Dist. Ct. No. 39,831. 
Sirs: nt epi hee 


~ In connection with the above entitled copyright i 
case, we are wondering if you would be kind enough to . 
loan us the original letters which were written by the 


. Register of Copyrights on the following dates: April 13, . 


1927, April 16, 1927, and April 21, 1927, These letters — 
are. concerned with the matter of the registration of the . 
letter "Catholic and Patriot" which appeared in your 
magazine as of that period,” 9 8 x 


We, of course, will take good care of the ; 
letters and return the same upon the final disposition | 
of the present Case. af WERE oe ic caer : 

au Respectfully, — 
For the “Attorney General, 


) BRANOIS'M, SHEA, — 
+‘ Assistant Attorney. General. 











April 13, 1927. 


yright Office hae received your application for regis- 
tration of "Catholic and Patriot", a letter from Governor Alfred E. 
Smith, tobe published in The Atlentic Monthly. You make affidavit 
that publication took place on the eighth of April and you filo two 
proof copies of the letter. 








--T$ de a serious question whether the Copyright Office is om 


‘ - powered by law to accept proof copies as the deposit required for 


- Yegistration of a book, It is, moreover, a question from the stand- 


aN point of the copyright owner whether such a deposit is advisable. You 


have presumably set up a claim of publication for this letter with 
the copyright notice by such action as has been taken by you on the 
eighth of April. Would it not be preferable to stand on this action 
as setting up the claim of copyright and make registration only after 
the publication of the regular edition of The Atlentic Monthly con- 
taining the letter? The filing of your application and the proof 
copies,will, of course, be a matter of record here in accordance with 
this correspondence, but we hesitate to mke the actuel registration 
requested, at least until we have been informed that you have fully 
considered all the aspects o7 the case. a 


No remittance was sent with this application to cover the regis- 
tration fee. ‘The sum which is held to your credit in the Copyright 
Office was deposited by you expressly for the purpose of making regis- 
trations of the periodical and we should have your authorization to 
draw upon it for the registration here in question, if you decide to 
make it, 


Enclosures Very truly yours, 
Form he 


Register of Copyrights. 


The Atlantic Monthly Compeny, 
8 Arlington Street, 
Boston, Wass, 


PeSe You will of courso be aware that the lew provides for 
separate registration of a contribution to a periodical on deposit of 
ne copy of the periodical and if you fool that such registration would 
mect your needs you may file an application on Form Aw5 enclosed with 
one copy of the iesue of the Atlantic containing Governor Alfred E. 

Smith's lettor. 
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April 15, 1927 


Mr. Thorvald Solberg, 
Registrar of Copyrights, 
Library of Congress, 
Washington, D. CG. 


Dear Sir: 


We have your letter of April 13th, and wish to apologize for 
neglecting to inclose the usual remittance to cover the registration 
fee of the article sent you April 8th, and we are accordingly inclos- 
ing it herewith. 


As suggested in your letter, we will send a complete copy of 
the magazine with application made out on Form A5, which you so kindly 
sent us, on publication date. 


We would appreciate it very much if you would advise us why 
you objected to the two copies sent April Sth, since we have sent pre- 
vious applications with this same type of material to you, and secured 
registration without any trouble. This information would be very mech 
appreciated, as we are always most anxious to comply with all the rules 
and regulations of your office, 


Very truly yours, 


t BE RAEG THE ATLANTIC MONTHLY COMPANY 
INC. 
SED; MLM 
SS el 


> 





April 16, 1927 
Gontlement 
Your letter of 


Sy ! April 15 with 
received and I note eas money order enclosed has been 


you say about sending a copy of the Atlantic 
_ with an application fo reri ' 
ns sae Yr registration of Governor Smith's letter as 


Tt was not our intention to force ou a decision in this 
matter as to the method of registration wet ants to point out the 
question which might be raised as to the filing of proof copies and 
the statement of a date of publication (April 8) some days in advance 
of the actual appearance of the magazine. It is still a matter for 
you to decide and if there are special circumstances in this case 
which make you feel there is a danger in delaying the registration 
then we should not want to take the responsibility for refusing the 
entry on the proof copies and the application filed with them. It 
is not that the Office “objects” to any application filed, but that 
the requirement of the law as to publication seems inconsistent with 
the filing of the advance proof copies and the statement of a date 
of publication anterior to the date when the letter will come out 
in the Atlantic. Evidently when the law refers to the “date of 
publication” it has ite normal moaning ~ that of the date when the 
material is distributed to the public in the ordinary course of 
business and any attempt to establish a date which deviates from 
the normal date must involve some risk. In a matter so important 
eas this we did not feel that we should make the rogistration without 
giving you an opportunity to consider it carefully. Since your let- 
ter seems to imply that you believe it is only a matter of comply- 
ing with our regulations I think I will ask you to again state 
specificially whether you wish us to make the registration on the 
copies originally filed or whether you prefer to have it made on 
a copy of the Atlantic and give the date when the magazine is sent 
out as the date of publication. 


Mr. Denning telephoned today to the Office inquiring about 
this matter and the reason for the action was carefully explained 
to him and he was told that the date of the actual issuing of the 
certificate was not of prime importance as the date of publication 
and the date of deposit of the copies would be recorded to agree 
with the facts and these facts are settled by your action and 
not by ourse 


Respectfully, 


Register of Copyrightse 


The Atlantic Monthly, 
8 Arlington Street, 
Boston 17, Masse 
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» Boston April 20, 1927. 


Thorweld Solberg, Esq, 
Register of Copyrights, 
Washington, D. ¢, ‘in 
APR 22 1927 
Dear Sirs 
Upon receipt of your letter we wired you as 


follows: 


Smith 

4 omplete registration of work by Governor 

cayitied Meee naaiccena UL AIAOD ae Soe erat ree 
dated April ° Dp. 

rs fog er EST Raa copies filed with you were eee 

proof copies but were pert of several hundred identic 


copies intended for sate and publication. 
~ Atlantic Monthly Company." 
which telegram we beg to confirm. 


Very truly yours, 


Atlentic Monthly Company, 





-_ 
Form 1201 fy 
Vv 


Crass OF SERVICE fee 

This is a full-rate 
Telegram or Cable- 
gtam unless its char- 4 
acter is indicated by 
a symbol in the check | N if O N 
or in the address. 


NEWCOMB CARLTON, Presivent J. C. WILLEVER, PIRST VICE-PRESIDENT 


zie filing time as shown in the date line on full-tate telegrams and day letters, and the time of receipt at destination as shown on all messages, is STANDARD TIME. 
Received at 


. New Jeney 3. E, 
146W CE 47 > Le 3120 Bech 3 


BOSTON MASS 421P APL 20 1927 


THORWALK SOLBERG ( ee 


REGISTER OF COPYRIGHTS 





PLEASE COMPLETE REGISTRATION OF WORK BY GOVERNOR SMITH ENTITLED 
CATHOLIC AND PATROIT IN ACCORDANCE WITH APPLICATION DATED APRIL 
NINTH STOP DATE OF PUBLICATION APRIL EIGHTH AND COPIES FILED WITH 
YOU WERE NOT PROOF COPIES BUT WERE PART OF SEVERAL HUNDRED 
IDENTICAL COPIES INTENDED FOR SALE AND PUBLICATION 


TeAT!C MONTHLY COMPANY 
327 653P 


7G Pp, SH/ 







April 21, 1927. 


Upon receipt of your telegram to-day I inetructed registra 
‘tion to be made. upon the copies deposited on April 11 and the ap- 
ey aa ~ plication received on the same date, the date of publication of =f 
the article being April 6. The certifionte 1e inclosed herewith. 
Gitalepis Ms. betigns AA Very truly youre 
Inclosure: : 


Ctr. A~967995. 
Register of Copyrights. 


The Atlantic Monthly Company, | 
6 Arlington Street, 
Boston, Maeos. 


April 22, 1927. 





Upon receipt of the telegram yesterday from The Atlantic Monthly Co., 
_ the registration wxs completed for Governor Smith's "Catholic and Patriot", 
upon the application received on April 11, the date of publication eworn to 
being April 8, and the entry was duly made, Class A-967995. 
The certificate was mailed yesterday and presumably will have reached 
The Atlantic Monthly office this morning. 
Very truly yours, 
Messrs. Thompson, Spring & Mears, Register of Copyrights. 
Attorneye for The Atlantic Monthly Co., 


1158-1189 Tremont Building, 
Boston, Mas 6. 


7) 


